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INTEREST OF TIm AMICUS CURIAE 

This amicus curiae brief is Jiled per the Administrative Review Board's ("ARB") April 

IS, 2010 Order Requesting Additional BrieJing By The Parties And Inviting Amici Curiae. 

The Chamber of Commerce of the United States of America ("Chamber") is the world's 

largest business federation. It represents 300,000 direct members and indirectly represents an 

underlying membership of three million professional organizations of every size, in evcry 

industry sector, and from every region of the country. A central function oCthe Chamber is to 

represent the interests of its members in matters before Congress, the Executive Branch, and the 

courts. To that end, the Chamber regularly lJlcs amicus bric!:, in cases that raise issues of vital 

concern to the nation's business community. The Chamber has 1iled amicus briefs in 

approximately 1,700 cases, The Chamber's briefs have bcen described as "helpful"! and 

"inl1uential,,2 by courts and commentators. 

Many of the Chamber's members are publicly traded employers subject to the 

whistleblower protection provisions in § 806 or the Sarbancs-Oxlcy Act ("SOX") 18 Us.c. ~ 

IS 14A(a) as well as private subsidiaries or aflliiates or those companies. /\ccorclingly, the 

question of whether and when § 806 applies to private subsidiaries of publicly traded employers 

is extremely important to the Chamber'S nationwide constituency. 

! See, eg., Kedy v. A. W. Chesterton Co., 946 A.2e1 I 171, I 179 n.8 (R.I. 2008); SCOII v. CingulaI' 
Wireless, 161 P,3d 1000, 1004 (Wash. 2007). 

2 David L. Franklin, What Kind o/Business-Friendly COliI'I , /:'xploining Ihe Chamher of 
Commerce's Success at the Roberts Caurl, 49 S,'\Nl/\ CI.I\I(/\ L. REV. 1019, 1026 (2009). 
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QUESTIONS PRESENTED BY THE ADMINISTRATIVE REVIEW BOARD 

In the April IS, 20 I 0 Order Requesting Additional 13riellng By 'fhe Parties And Inviting 

Amici Curiae, the ARB posed the following questions: 

• Is a subsidiary categorically covered under § 806? If so, does the level of 
ownership of the subsidiary playa factor in that coverage') 

• Under SOX's whistleblower protection provision, must a non-publicly held 
subsidiary respondent be an agent of a publicly held company? What are the 
factors under a § 806 agency test? 

• Is the "integrated enterprise" tcst applicable to § 806? If so, should the ARB 
consider the "centralized control of labor relations" the most appropriate factor') 

• Is there any other theory under which subsidiaries would be covered under 0 806') 

The Chamber answers these questions below. 

INTRODUCTION AND SUMMARY OF ARGUMENT 

SOX's whistleblower provisions were enacted in response to corporate scandals that 

damaged shareholders and shook investor conlldenee. They were designed to encourage 

employees who were aware of fraud that could materially impact shareholders to "blow the 

whistle" without fear of retaliation by providing a cause of action arising ii'om adverse 

employment actions tainted by retaliatory animus. 

Guided by these goals, Congress made it clear in the plain text of § 806 that SOX's 

whistleblower provisions enable employees of publicly fmded companies to pursue claims 

before the U.S. Department of Labor and federal courts in order to deter retaliation l'or SOX-

protected whistleblowing. In facL § 806 makes no mention of subsiciiaries and instead Slates that 

it applies to a "company with a class of securities registered under Section 12 of the Securities 

Exchange Act I"SEA"] ... or that is required to file reports under Section ls(d) of the SEA .. 

Likewise, § 806 is titled "Protection for Employees Of Publicly Traded Companies Who 

Provide Evidence Of fraud," and subsection (a) is titled "Whistleblowcr Protection for 

2 
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Employees Of Publicly Traded Companies." (emphasis added). In addition, legislative history 

exposes Congress's intention to limit § 806 to publicly traded companies, as does Congress's 

inclusion of subsidiaries in other scctions of the statute. 

Thus, it is not surprising that myriad decisions, including decisions li'om federal courts 

and AL.Js, have been inlluenccd by this conspicuous indicia of congressional intent in holding 

that private subsidiaries are not covered by § 806 simply because they arc owned by a publicly 

traded company. However, courts have applied various exceptions to the general rule that 

private companies are not covered by § 806, the two most salient of which arc the "agency tcst" 

and the "integrated enterprise test." 

In crafting agency tests, somc courts have focused on whether the publicly traded parcnt 

was directly involved in the challenged advcrse employment action, while other courts have 

considered other, unrelated interactions bctween the companies where one serves as the other's 

agent. As the ARB aptly reeogni7.ed in K/oJ7/ensrein v. pce Flow Tech. Jjo/dings. /nc., Case 

No. 04-149,2006 WL 1516650, at *]] (ARB May 3],2(06), the appropriate application of the 

agency test focuses 011 whether anelto what extcnt the parent was actually involved in the 

challenged adverse employment action. Federal courts and ALJs have followed Klop/imsleil1, 

recognizing the impropriety of holding a parent liable for its subsidiary's conduct where the 

parent had no involvement in that conduct. Any other result would ignore the presumption 

against a parent's liability for its subsidiary's conduct and would not effectuate Congress's goal 

of encouraging good-faith whistJeblowing by deterring conduct driven by a retaliatory motive. 

In addition, a limited number of courts havc applieclthe integrated enterprise test to 

determine whether § 806 covers private subsidiaries. That test focuses on whether there is 

"centraliz.ed control over labor and employment relations," whether operations are interrelated, 

3 
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whether there is common management and whether there is common ownership or financial 

control. Courts have rightly held that centralized control over employment decisions is the most 

important factor, recognizing that a number of the other factors arc common to parent-subsidiary 

relationships. Still, this test is not well suited to this particular context, as it strays li·olll the core 

consideration of whether the publicly traded parent was actually involved in the challenged 

employment decision. Again, it would be unreasonable and would defeat the purpose of § 806 to 

impose liability based on factors unrelated to whether a company was involved in the ehallengcd 

employment decision. 

DISCUSSION 

I. As A General Rule, § 80G Docs Not Cover Private Subsidiaries Of Publicly Traded 
Companies 

A. The Text Of § SOG Only Covers Publicly Traded Companies, And Courts, 
The ARB And AL.Js Have I~xcluded Private Subsidiaries From § 80G's 
Coverage 

At the outset, the text of§ 806 itself compels the conclusion that it docs not cover private 

subsidiaries of publicly traded companies. indeed, § 806 states that it applies to a 

company with a class of sec uri lies regislered under Seclion j 2 oflhe Securities 
Exchange A el of j 934 (15 USC 7f! j), or I hal is required 10 file reporls under 
Seclion J 5 (d) o/lhe Securilies and Exchange ACI 0/1934 (15 USC 7f!O(d)), or 
any officer, employee, conlraclor, subconlraCior or ogenl of such company. 

!2500305v,1 

(1) No company wilh 0 closs of sec uri lies regislcred under seclion 
j 2 o{lhe Securil ies E,chol7ge /1 cl 0/1931 (15 Ii S C 781), or I hOi 
is required lofile reporls under seclion 15(d) oflhe Securilies 
Exchongc Ael 0/1934 (15 US, C. 7S0(d)). or 017.\' of/iCe/", employee, 
con/raC/Of, ,yubCOl1froc/or, or agent (?(slfch COI1?/HIJ1,I', may 
discharge, demotc, suspend, threaten, harass, or in any other 
manner discriminate against an employee in the terms and 
conditions of employment because of any lawful act done by the 
employee (J) to provide information, cause information to be 
provided, or otherwise assist in an investigation regarding any 
conduct which the employee reasonably believes constitutes a 
violation of section 1341, ]343, ]344, or 1348, any rule or 
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regulation of the Securities and Exchange Commission, or any 
provision of Federal law. 

18 U.S.C § IS 14A(a) (emphasis added). 

Moreover, § 806 is titled "Protection For Employees of Publicly Traded Companies Who 

Provide Evidence Of Fraud," and subsection (a) is titled "Whistleblower Protection For 

Employees Of Publicly Traded Companies." 18 US.C § ISI4A (emphasis added). 

Federal courts have fc)eused on this plain language, and its lack of any reference in § 806 

to private subsidiaries, in determining that employees of private subsidiaries arc not covered. 

See Roo v. Daimler Chl)!s/er Corp., Case No. 06-ev-13723, 2007 WL 1424220, at *4 (E.D. 

Mich. May 14,2007) (concluding that a private subsidiary is not an agent orits publicly traded 

parent for purposes of coverage under § S06 merely because of its subsidiary status). 

Likewise, in a relatively early decision, the ARB has found that § 806 docs not apply to 

companies that arc not publicly traded. See Floke v. NflI' I+'orld l'asfa Co .. Case No. 2003-S0X-

000 18,2003 J)OLSOX tEXIS 38, at '" 13 (ARB Feb. 25, 2004) ("llind that Respondcnt docs not 

have a class of securities registered uncler section 12 of the SEA of J 934, nor is it required to Ii Ie 

reports under section I 5(d) of the SEA of J 934. Accordingly, Respondent is not subject to the 

provisions of section 806 of the Act. "). 

A limited number of AUs have found that private sLlbsidiaries were covered by § 806. 

See Morefield v. Ere/ol1 ServI, 1I1c., Case No. 2004-S0X-00002, 2004 WL 5030303 (.Ian. 28, 

20(4): Gonzolez 1'. Colonial Bank, Case No. 2004-S0X 00039,2004 DOLSOX LEXIS 44 (Aug. 

20,2004); Wo/lers v. Deufsch Bank/JG, AU Case No. 200S-S0X-070 (AU Mar. 23, 2(09). 

However, those few decisions have been repudiated and are dwarfed by the overwhelming 

majority of AL.I decisions J1nding private subsidiaries arc not covered § 806. See, e.g, 

801'os"'110 V WPP Group. pre. Case No. 2007-S0X-00034, 2007 DOLSOX LEXIS 54 (AU 

5 
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July 18,2007); Lowe v. Terminix Inl '/ Co., Case No. 2006-S0X-00089, 2006 DOLSOX LEXIS 

101 (ALI Sept. 15, 2006); I1mbrose v. US Foodserv., Inc., Case No. 200S-S0X- I OS, 2006 WL 

3246896 (AU Apr. 17,2006); ]3arron v. ING N 11m. Ins. Corp., Case No. 200s-S0X-sO, 2006 

WL 3246884 (AU Feb. 17,2006); Sialcup v. Sonoma College, Case No. 200S-S0X-00114, 

2006 DOLSOX LEXIS 6 (AU Feb. 7,2006); Goodman v Decisive I1nCliyslic COip., Case No. 

2006-S0X-0001 1, 2006 WL 3246820 (AU Jan. 10,2006); Borhwell v. 11m Income Life, Case 

No. 2005-S0X-00057, 2005 DOLSOX LEXIS 55 (ALI Sepl. 19,2005); Min/dna v. I1fJil. Phys. 

Group, Case No. 200S-S0X-00019, 2005 Wt 4889024 (AU Feb. 22. 2005). 

B. Congress' Inclusion or Private Subsidiaries In Other Sections Of SOX 
Shows Its Omission Of Private Subsidiaries From § 806 Was Intentional 

The ARB should find that Congress intentionally omitted private subsidiaries li'olll § g06 

for the additional reason that Congress included private subsidiaries in sections of SOX other 

than 806. The U.S. Supreme Court has recognized the presumption that Congress intentionally 

omitted language in one section oi'a statute where it included that language in another section of 

the same statute. See INS v. Cardow-Fol1seca, 480 U.S. 421,432 (1987) (citations omitted) 

("[W]here Congress includes particular language in one section of a statute but omits in another 

section of the same Act, it is generally prcsumed that Congress aets intentionally and purposely 

in the disparate inclusion or exclusion."). 

Here, while Congress made no reference to private subsidiaries of publicly traded 

companies in § 806, various other sections of SOX expressly refcrence private subsidiaries. For 

examplc, SOX prohibits members of audit committees of public companies from being affiliated 

with those companies or Iheir subsidiaries. IS USc. § 78j-l(111)(3)(B)(ii). Likewise, SOX 

requires reports to include material information relating to the issuer and irs consolidaled 

subsidiaries. 15 US.c. § 724](a)( 4 )(13). 

6 
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Given Congress' selective inclusion of subsidiaries in other sections of SOX, courts have 

concluded that Congress's exclusion of subsidiaries Ii'om § 806 was intentional, rather than a 

mere drafting mistake. See Rao, 2007 WL 1424220, at *4 ("The inclusion ora reference to 

subsidiaries in another section of the statute. when combined with the absence of the term in the 

whistleblower section, is more likely evidence of an intent to not include subsidiaries in the 

whistleblower section, than an indication that Congress assllmed that the uncommonly broad 

interpretation would be given to the word 'company."'). 

C. The Legislative History Reveals Congress's Intent To Limit § 806 To 
Publicly Traded Companies 

Although the text of § 806 is unambiguous as to the scope of its coverage, it also is worth 

noting that the legislative history favors the conclusion that Congress intended for § 806 to be 

limited to publicly traded companies. For example, Senator Leahy, one of the drafters of § 806. 

specifically argued that whistlcblowcr protections were needed for employees of publicly tradcd 

companies. Congo Rec. S. 1785,1787-88 (Mar 12,2(02) (Leahy) nT]hc bill would provide 

whistleblower protection to employees oi'publlcly l)'{fried companies. Although currcnt law 

protects many government employees who act in the public interest by reporting wrongdoing, 

there is no similar protection for employees of publicly traded companies .... ") (emphasis 

added). 

Likewise, Senator Sarbanes expressly stresseclthat the statute is not applicable to private 

companies. 148 Congo Rec. S 7350, 735 I (2002) (Sarbanes) ("11 want toJmake very clear that 

[the Act] applies exclUSively 10 public componies- that is. to companies registered with thc 

Securities Exchange Commission. II is nol applicable 10 pr/ival}e componies. who make lip Ihe 

v(lsi mojorily a/companies aCrOss Ihe cow1Iry.·') (emphasis added). Likewise, the Senatc 

Judiciary Committee's Report on SOX provides that 0 806 "would provide whistleblowcr 

7 
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protection to employees of publicly lraded companies." S. Rep. No. 107-146, at * 13 (2002) 

(emphasis added). 

D. Excluding Private Subsidiaries From § 806's Coverage Is Consistent Witb 
The Principle That Parents Are Not Automatically Liable For Their 
Subsidiaries' Conduct 

The U.S. Supreme Court has embraced the principle that parent companies arc not 

automatically liablc for acts of their subsidiaries with which they were not involved, recognizing 

that a parent company is an independent legal entity. See US. v. Besl[oods, 524 U.S. 51. 61 

(1998) nllt is a general principle of corporate law decply 'ingrained in our economic and legal 

systems' that a parent corporation .. is not liable for the acts of its subsidiaries''). 

AUs likewise have embraced this principle in § 806 cases. See. e.g. rowe. 2006 

DOLSOX LEXIS J 0 I, at * J 7 ("The common meaning ascribed to the term company does not 

include for general legal purposes subsidiaries."); Hugharl v. Raymond James & Assoc .. inc., 

Case No. 2004-S0X-009, 2004 WL 53087J 7, at *4 (ALI Dec. 17,2004) ("Generally, a parent 

corporation is not liable for the torts of its subsidiary because a corporation is an independent 

legal entity whose form cannot be disregarded."). 

Thus, finding that § 806 covers private subsidiaries merely because they arc owned by a 

company that is publicly traded would run afoul of this principle. Indeed, it would effectively 

disregard the separate nature of the respective companies, and, contrary to the Supreme Court's 

direction, would subject the companies to liability merely because of their corporate affiliation. 

E. Implications Of The Dodu-Fnmk Wall Street Reform and Consumer 
Protection Act 

On June 29, 2010, a Conference Report setting forth the Dodd-Frank Wall Street Feform 

and Consumer Protection Act was issued by the House-Senate conference committee. H. R. Rep. 

No. I J 1-517 (20 I 0). The Conference Report consolidated and revised the Restoring American 

8 
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Financial Stability Act and the companion Iiouse bill. the Wall Street Reform and Consulller 

Protection Act 01'2009. The Conference Report expands SOX to expressly cover private 

subsidiaries. Specifically, § 929A, titled "Protection For Employees Of Subsidiaries !\nd 

Affiliates Of Publicly Traded Companies," states: "Section 1514A ... is amended by inserting 

'including any subsidiary or affiliate whose financial information is included in the consolidated 

financial statements of such company' after 'the Securities Exchange Act of 1934 (lS U .S.c. 

780(d».'" 

This sharp contrast l1'om § 806 (as it is presently constituted) exposes Congress's 

conscious, intentional decision to omit private subsidiaries [rom § 806. 11' Congress intended lor 

§ 806 to cover private suhsidiaries it would have used the same or similar language to that which 

now appears in thc ConJCrence Report. 

Notably. the Conference Report has not yet been enacted, and nothing in it suggests that 

its whistleblower protection provisions apply retroactively. Thus .. answers to lhe ARB's 

questions ol'whether and to what extent § 806 applies to private subsidiaries still have signilicant 

implications lor pending litigation and litigation filed before this bill is enacted. 

It An Appropriate Exception Would Permit Coverage Of A Private Subsidiary Where 
It Aets As The Parcut's "Agcnt" In Making The Allcgedly Retaliatory Employment 
Decision 

§ 806 imposes liability where an employer takes an adverse employment action against 

an employee because he or she "blew the whistle" on conduct that amounts to a fraud on 

shareholders. In other words, like many anti-retaliation statutes, Congress enacted § 806 to deter 

and punish adverse employment driven by relaliO/ory l11olives. See Fori v. Tennessee Commerce 

Bankcorp. Inc., Case No. 4-1760-08-017, 2010 DOLSOX LEXIS 23, at * 1 5 (AU March 17, 

2010) (I1nding violation ol'§ 806; "There is also evidence oj'animus and intent to retaliate 

against Complainant in emails ... before Complainant's administrative leave on March 7, 2008. 

9 
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Mr. Cox stated in one email that he was "in a . get even' mode and I am enjoying every m inule 01' 

it.") (emphasis in original). Thus, it would be anomalous and unfair to impute liability to a 

parent company that did not take part in the challenged employment decision, as that company 

cannot be said to have acted/or Ihe jJUljJose o/relalialing against the employee. 

By contrast in instances where a parent played an integral role in the retaliatory decision 

_. e.g, by making the decision and/or dirccting the subsidiary to implemcnt it - then agency 

principles would justify cxpanding ~ 806's coverage. This application ofthc agency exception 

to the general rule limiting ~ 806's coverage to publicly traded companies is consistent with 

decisions rendered by the ARB, !Cdcral courts and ALJs. See Klop(el1.l·leil1, 2006 WL 15 J 6650, 

at *J I (discussed infi'a); Rao, 2007 WL 1424220, at *5: Savas/ino, 2007 DOLSOX LEXIS 54 

(dismissing § 806 claim because private employer did not act as public parent's agcnt in 

discharging employee); Mom v. Sel71pra Energy 'j'mding. 1.I.C, Case No. 2009-S0X-012, 2009 

DOLSOX LEXIS 25 (ALI Oct 5,2009) (same). 

Klop(enSlei/1 illustrates the principles on which the ARB and other tribunals have 

appropriately relied in determining whether an agency relationship exists between a publicly 

traded parent and its private subsidiary. 2006 WL 15 I 6650. There, the ARB found that the 

question of whether a subsidiary is a publicly traded employer's agent should be answered 

"according to principles of the general common law of agency." Id. at * 10. The ARB then 

turned to an analysis of the Restatement, which recogniJ.es that an agency relationship ex ists 

where (i) there is a the manifestation by the principal that the agent shall act for it, (ii) the agent 

accepts that undertaking. and (iii) the parties have reached an understanding that principal controls 

the undertaking. Jd (citing Rest 2d Agency § I (I), coml11ent b). 

The ARB then stressed that the principal's involvement in decisions impacting the 

complainant's employment was a substantial consideration in determining whether an agency 

10 
12500305v,j 



relationship existed. !d at * I O. And it underscored the key fact that the individual who made 

the decision to discharge the complainant was the president or the parent and the executive viee 

president orthc subsidiary. ld Accordingly, the ARB remanded the case, directing that the 

"AU should make whatever factualllndings are necessary to properly applyageney principles in 

determining whether either or both [the parent and the individual defendant] were [the 

subsidiary'sl agents with regard /0 the /ermina/ion ol[/he comploinol1/ 's! el17ploYl17el1/." Jd at 

* 11 (emphasis added). 

Consistent with the reasoning in Kloplel1s/ein, courts have rejected morc liberal 

applications of the agency test by declining to extend coverage where the private subsidiary was 

the publicly traded parent's agent only with respect to general corporate matters and not the 

challenged employment decision. See f;l/alin v. Siemens Med Sol. Heollh Savs., 638 l'. Supp. 2d 

492, at 500-01 (D. Md. 2(08) (inFo); Reno v. We.ll/ield COIP.. 1nc, Case No. 2006-S0X-00030, 

2006 WL 3246834, at *3 (AU Feb. 23, 2006) (acting as an "agent oJ'a publicly traded company 

is not enough to impose liability under [§ 806]" where the private subsidiary did not act as the 

publicly traded parent's agent in retaliating against the employee); /3l'(1d), 1'. Co/yon S'ecs. _ 406 F. 

Supp. 2d 307, 318 n.6 (SD.N.Y. 2005) (finding employee was not covered by § 806 where his 

employer was only an agent of a publicly traded company in circumstances unrelated to his 

employment); Merlen v. Berkshire IJo/howay 1I1C., Case No. 2008-S0X-40, 2008 DOLSOX 

LEXIS 78 (AU Oct. 21, 2008) (the fact that the publicly traded parent's ethics policy applied to 

its private subsidiary was insuf1lcicnt to establish a principal-agency relationship). 

These decisions, moreover, arc in harmony with the presumption against parent liability 

for subsidiary conduct. See rusk ,'. Foxmeyer lIeullh COIjJ., 129 F.3d 773, 778 (5th Cir. 1997) 

("The doctrine of limited liability creates a strong presumption that a parent corporation is not 
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the employer of its subsidiary's employees.. Only evidence of control suggesting a signifIcant 

departure ii'om the ordinary relationship between a parent and its subsidiary - domination similar 

to that which justifies piercing the corporate veil - is sufficient to rebut this presumption, .. and 

to permit an inference that the parent corporation was a final decision-maker in its subsidiary's 

employment decisions."). 

In sum. an agency exception to the general rule that § 806 only covers publicly tradcd 

companies should be narrowly circumscribed to serve § 806's purposes of deterring and 

punishing those who actually make employment decisions and do so based on retaliatory animus. 

These purposes are simply not achieved through a looser application of agency principles that 

would apply simply because of general corporate interactions that are divorced from the 

decision-making process giving rise to the retaliation complaint. 

III, The "Integrated Enterprise Test" Is Not An Appropriate Exception To § 806 

The integrated enterprise test is not appropriate an appropriate method of determining 

whether a private subsidiary is covered by § 806. Per the ARB's April 15,2010 Order, the 

following addresses the factors this test uses, explains why it is not appropriate in lhe ~ 806 

context, and then identilles the factor that deserves the most focus if the ARB is still inclined to 

use it. 

A. Factors Of The I ntegrated Enterprise Test 

The integrated enterprise test examines the following characteristics of afilliateci 

companies to determine if they are so related that they may be characterized as one employer: 

whether there is centralized control over labor and employment relations; whether operations are 

interrelated: whether there is common management; and whether there is common ownership or 

financial control. See Pearson v. Compol1en! Tech. Corp., 247 F.3d 471, 486 (3d Cir. 2001): 
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Trusz v. UBi) Realiy Jnveslors, LLC, Case No. 09-cv-268, 20] 0 WL ]287]48, at *6 (D. Conn. 

Mar. 30, 20] 0). 

B. ThcIntegrated Enterprise Test Is Not An Appropriate Method Of 
Determining Whether § 806 Covers Private Subsidiaries 

There are several fundamental rcasons why the integrated enterprise test is poorly suited 

to a determination of whether § 806 should cover a private subsidiary. At the outset, this test 

unreasonably heightens the risk that parents that had no involvement with - much less even any 

knowledge of - the alleged retaliatory employment action could bc subject to liability, as it takes 

other unrelated factors into consideration. 

For example, the fact that a parent and subsidiary sharc corporate services (e.g., auditing 

or tax services), maintain a consolidated beneJits program, or even have a single c-mail system 

and intranet is or no moment in the § 806 context if the parent had nothing to do with II 

complainant's retaliatory discharge. Likewise, why should the lilct that the companies have 

some directors in common if those directors were not involved in the alleged retaliation? 

Expressing the same reaction to this test. courts have recognized that that the mere 

existence of common ownership, managemcnt and overlapping policies arc not sufJicient to 

justify treating a parent corporation and its subsidiary as a single employcr where there is no 

nexus to the subsidiary's day-to-day employment decisions. See Lusi< v. Foxmeyer Heallh Corp., 

]29 fJd 773, 778 (5th Cif. 1997) (noting that common ownership is an ordinary aspect of 

parents and their subsidiaries). 

In fact, the eoun in Malin aptly recogni?ed that 

125(030)\',1 

['1']0 hold tbat non-public subsidiaries arc subjcct to the whistleblower 
protection provisions simply becausc their parent company is required by 
other SOX provisions to report the subsidiary's l1nanci31 information or to 
adopt an umbrella compliance policy would widen the scope ortbe 
whistleblower protection provisions beyond what Congress appears to 
have intended. 
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638 f. Supp. 2d at 500-01. Cf Trusz, Case No. 09-cv-268, 2010 WL 1287148, at *6 (D Conn. 

Mar. 30,2010) (finding companies to be integrated employers for purposes of analogous state 

whistleblower statute where they shared C0111mon management, human resource strategies, 

training and compensation plans and parent was involved in subsidiary's operations). 

Further, for these same reasons, the integrated enterprise test is at odds with the abovc-

referenced decisions rejecting more liberal interpretations of agency principles to Jmpute liabilitv 

where the agency relationship is unrelated to the challenged employment decision. Put another 

way, the appropriate way to determine whether affiliated corporate entities are an "integrated 

enterprise" lor purposes ofcoverage under § 806 is to examine whether the parent had a direct 

hand in the alleged retaliatory employment decision. 

Lastly, courts have declined to use the integrated enterprise test in the analogous Title VII 

context, deeming it too amorphous to be applied consistently. See Papa v. Kary Indus .. 166 F.3d 

937,940-42 (7th Cir. 1998) (rejecting use of integrated employer test to determine ir employer 

with less than 15 or 20 employees should be covered by federal anti-ciiscrimination laws: 

concluding that the tcst is too amorphous to be applied consistently); Worrh v. i)J/er, 276 FJd 

249,260 (7th Cir. 2010) (citing Papa). There is no plausible reason why thc intcgrated 

enterprise test would be better suited to the § 806 context than the Title VII context. 

C If The Integrated Enterprise Test Is Adopted, "Centralized Control Over 
Labor And Employment Relations" Should Be Given The Greatest Weight 

If the ARB decides to usc the integrated enterprise test, the test should strictly focus on 

whether the parent has control over the subsidiary's labor and employment relations. This J~\Ctor 

fC)CllSeS on which "entity made the final decisions regarding employment matters related to the 

person claiming discrimination[.]" Fronk v. US West, /nc., 3 F.3d 1357, 1363 (lOth Cir. 1993): 

Lusk, 129 F.3d at 777 CThle] analysis ultimately locuscs on the question whether the parent 
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corporation was a final decision-maker in connection with the employment matters underlying 

the litigation, and all four factors are examined only as they bear on this precise issue."). 

The need for a laser-like focus on this factor dovetails with the need to limit the agency 

tcst to situations where a publicly traded employer is intimately involved in the challenged 

adverse employment action. Again, § 806 imposes liability based on a decision-maker's 

retaliatory molive. 

Consistent with this reasoning, courts have held that this is the most important factor. 

See Romano v. U-f1au/lnl '/,233 FJd 655, 677 (I st Cir. 2000); Perez v. H&R Block. Inc., Case 

No. 2009-S0X-42, 2009 DOLSOX LEXIS 92. at *42 (ALI Dec. 1,20(9). 

CONCLUSION 

WHEREFORE, the Chamber respectfully submits that principles of law and fairness 

favor limiting the scope of § 806's coverage to publicly traded companies and excluding private 

subsidiaries. The Chamber also recognizes the propriety of a narrow agency exception limited to 

situations where an unlawlld motive should be imputed to the companies at isslle. 

DATED: .July 15,2010 

Robin S. Conrad 
Shane B. Kawka 
NATIONAL CHAMBER 
LITIGATION CENTER, INC. 
16 J 5 H Street, NW 
Washington, DC 20062 
(202) 463-5337 

Respectfully submitted, 

CHAMBER OF COMMERCE OF THE 
UNITED STATES OF AMERICA 

By: /s/ Camille A. Olson 
One of Its Attorneys 

Camille A. Olson 
Steven J. Pearlman 
SEYFARTH SIIA W tLP 
13 I S. Dearborn St, Suite 2400 
Chicago, Jllinois 60603 
(3 I 2) 460-5827 

Counsel/i)!' Chamber of Commerce offhe Uniled Sfufes of America 

15 
12500305\'.1 



CERTIFICATE OF SERVICE 

The undersigned, an attorney, certifies that on .lull' 15,2010, he caused a true and correct 

copy of the foregoing BRIEF OF CHAMBER OF COMMERCE OF THE UNlTED STATES 

OF AMERICA AS AMICUS CURl/IE IN SUPPORT OF RESPONDENT-APPELLEE to be 

served upon the following by US. mail, proper postage prepaid, on this 15th day oUuly, 2010: 

Carri S . .lohnson 
8384 Sunnyside Road 
Mounds View, MN 55112 

Craig Lamfers 
Siemens Building Technologies, Inc. 
1000 Deerfield Parkway 
Buffalo Grove, IL 60089 

Siemens Building Technologies, Inc. 
2350 W. County Road C 
Roseville, MN 55113 
Siemens ACJ 
C/o CJregg F. LoCascio, Esq. 
655 Fifteenth Street, N.W. 
Washington, DC 20005 

Jacqueline Williams, Esq. 
2524 Hennepin Avenue 
Minneapolis, MN 55405 
Gereon Merten 
32 Friend Street 
Congers, NY 10920 

Berkshire Hathaway 
1440 Kiewit Plaza 
Omaha, NE 68131 

Michael J. Deponte, Esq. 
Jackson Lewis LLP 
38 I I Turtle Creek Boulevard 
Suite 500 
Dallas, TX 75219 

! 2500305v.! 

Curtis Wood 
Director of Teammate Relations 
FlightSafcty Intemational 
10770 East flriarwood Avenue, Suite 100 
Ccntcnial, CO 80112 

.Iohn.l. Carcicro 
35 CJ reen Street 
Woburn, MA 01801 

Kurt A. Powell, Esq. 
Hunton & Williams, LLP 
Bank of America Plaza 
500 Peachtree Street, N E. 
Suite 4100 
Atlanta, GA 30308-2216 

E. Jamcs l'crullo, Esq. 
Bay State Legal SVS, LtC 
60 State Street 
Suite 700 
Boston, MA 02109 

Sodexho, Inc. 
980 I Washingtonian Blvd. 
Attn: Law Department 
Gaithersburg, MD 20878 

Kennon Mara 
I 19-20 Union Turnpike, Apt. EI D I 
Kew CJardens, NY 1141 5 



Sempra Energy Trading, LLC 
58 Commerce Road 
Stamford, CT 06902 

Thomas McKinney, Esq. 
Proskauer Rose, LLP 
1585 Broadway 
New York, NY 10036·8299 

Mark Pennington 
Assistant General Counsel 
Securities and Exchange Commission 
100 F Strect NT 
Washington, DC 20549·90 I 0 

Securities and Exchange OnIce 
175 W . .Jackson Blvd, Suite 900 
Chicago,IL 60604 

Regional Administrator 
Region 5 
US Departmcnt of Labor 
Room N·3244 
230 South Dearborn Street 
Chicago; IL 60604 

! 2500305v, 1 

Directorate of Enforcement Programs 
U.S. Department ol'Labor, OSHA 
Room N3119, FI'B 
200 Constitution Ave., N. W. 
Washington, DC 20210 

Associate Solicitor 
Division of Fair Labor Standards 
U.S. Department of Labor 
Room N2716, FI'B 
200 Constitution Ave., N.W. 
Washington, DC 20210 

Hon. Stephen L. Purcell 
Acting, Chief Administrative Law .Judge 
Office orthe Administrative Law .Judges 
800 K Street N.W .. Suite 400 
Washington, DC 20001 ·8002 

Hon. Alice M. Craft 
Administrative Law .Judge 
Office of tile Administrativc Law Judges 
36 E. 7'1; Street. Suite 2525 
Cincinnati, Oil 45202 

~ ;/) C~. ~~_""--/' ",'v/\ ( ;y-.• -- - +---.-
1.eon R. Sequeira j 

SEYFARTH SIIA W LLP 
975 F Street. N.W. 
Washington, DC 20004 
(202) 463·2400 


	US Chamb Comm Amicus part 1
	US Chamb Comm Amicus part 2
	US Chamb Comm Amicus part 3

